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CONTRACT CLAUSES

52.202-1 DEFINITIONS (OCT 1995) (As Modified by 952.202-1) (MAR 1985)

(@) "Head of Agency" means the Secretary, Deputy Secretary or Under Secretary of the
Department of Energy and the Chairman, Federal Energy Regulatory Commission.

(b) "Commercial component” means any component that is a commercial item.
(c) "Commercial item" means--

(1) Any item other than real property, that is of a type customarily used for
nongovernmental purposes and that--

(i) Has been sold, leased, or licensed to the general public; or
(i) Has been offered for sale, lease, or license to the general public;

(2) Any item that evolved from an item described in paragraph (c)(1) of this clause
through advances in technology or performance and that is not yet available in
the commercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements under a Government
solicitation;

(3) Any item that would satisfy a criterion expressed in paragraphs (c)(1) or (c)(2)
of this clause, but for--

() Modifications of a type customarily available in the commercial
marketplace; or

(i)  Minor modifications of a type not customarily available in the commercial
marketplace made to meet Federal Government requirements. "Minor"
modifications means modifications that do not significantly alter the
nongovernmental function or essential physical characteristics of an item
or component, or change the purpose of a process. Factors to be
considered in determining whether a modification is minor include the
value and size of the modification and the comparative value and size of
the final product. Dollar values and percentages may be used as
guideposts, but are not conclusive evidence that a modification is minor;

(4) Any combination of items meeting the requirements of paragraphs (c)(1), (2),
(3), or (5) of this clause that are a type customarily combined and sold in
combination to the general public;



(@)

(€)

(®

(9)

(5) Installation services, maintenance services, repair services, training services,
and other services if such services are procured for support of an item referred
to in paragraphs (c)(1), (2), (3), or (4) of this clause, and if the source of such
services--

(i) Offers such services to the general public and the Federal Government
contemporaneously and under similar terms and conditions; and

(i) Offers to use the same work force for providing the Federal Government
with such services as the source uses for providing such services to the
general public;

(6) Services of a type offered and sold competitively in substantial quantities in the
commercial marketplace based on established catalog or market prices for
specific tasks performed under standard commercial terms and conditions.
This does not include services that are sold based on hourly rates without an
established catalog or market price for a specific service performed;

(7) Any item, combination of items, or service referred to in subparagraph (c)(1)
through (c)(6), notwithstanding the fact that the item, combination of items, or
service is transferred between or among separate divisions, subsidiaries, or
affiliates of a Contractor; or

(8) A nondevelopmental item, if the procuring agency determines the item was
developed exclusively at private expense and sold in substantial quantities, on
a competitive basis, to multiple State and local Governments.

"Component" means any item supplied to the Federal Government as part of an end
item or of another component.

"Nondevelopmental item" means--

(1) Any previously developed item of supply used exclusively for governmental
purposes by a Federal agency, a State or local government, or a foreign
government with which the United States has a mutual defense cooperation
agreement;

(2) Any item described in paragraph (e)(1) of this definition that requires only minor
modification or modifications of a type customarily available in the commercial
marketplace in order to meet the requirements of the procuring department or
agency; or

(3) Any item of supply being produced that does not meet the requirements of
paragraph (e)(1) or (e)(2) solely because the item is not yet in use.

"Contracting Officer" means a person with the authority to enter into, administer,
and/or terminate contracts and make related determinations and findings. The term
includes certain authorized representatives of the Contracting Officer acting within
the limits of their authority as delegated by the Contracting Officer.

Except as otherwise provided in this contract, the term "subcontracts" includes, but
is not limited to, purchase orders and changes and modifications to purchase orders



1.2

under this contract.

(h) The term "DOE" means the Department of Energy and "FERC" means the Federal

Energy Regulatory Commission.

52.203-3 GRATUITIES (APR 1984)

@

(b)
(c)

The right of the Contractor to proceed may be terminated by written notice if, after
notice and hearing, the agency head or a designee determines that the Contractor,
its agent, or another representative—

(1) Offered or gave a gratuity (e.g., an entertainment or gift) to an officer, official, or
employee of the Government; and

(2) Intended, by the gratuity, to obtain a contract or favorable treatment under a
contract.

The facts supporting this determination may be reviewed by any court having lawful
jurisdiction.

If this contract is terminated under paragraph (a) above, the Government is
entitled—

(1) To pursue the same remedies as in a breach of the contract; and

(2) In addition to any other damages provided by law, to exemplary damages of not
less than 3 nor more than 10 times the cost incurred by the Contractor in giving
gratuities to the person concerned, as determined by the agency head or a designee.
(This subparagraph (c)(2) is applicable only if this contract uses money appropriated
to the Department of Defense.)

(d) The rights and remedies of the Government provided in this clause shall not be

exclusive and are in addition to any other rights and remedies provided by law or
under this contract.

52.203-5 COVENANT AGAINST CONTINGENT FEES (APR 1984)

@

(b)

The Contractor warrants that no person or agency has been employed or retained to
solicit or obtain this contract upon an agreement or understanding for a contingent
fee, except a bona fide employee or agency. For breach or violation of this warranty,
the Government shall have the right to annul this contract without liability or, in its
discretion, to deduct from the contract price or consideration, or otherwise recover,
the full amount of the contingent fee.

"Bona fide agency," as used in this clause, means an established commercial or
selling agency, maintained by a contractor for the purpose of securing business, that
neither exerts nor proposes to exert improper influence to solicit or obtain
Government contracts nor holds itself out as being able to obtain any Government
contract or contracts through improper influence.

"Bona fide employee," as used in this clause, means a person, employed by a
contractor and subject to the contractor's supervision and control as to time, place,



and manner of performance, who neither exerts nor proposes to exert improper
influence to solicit or obtain Government contracts nor holds out as being able to
obtain any Government contract or contracts through improper influence.

"Contingent fee," as used in this clause, means any commission, percentage,
brokerage, or other fee that is contingent upon the success that a person or concern
has in securing a Government contract.

"Improper influence," as used in this clause, means any influence that induces or
tends to induce a Government employee or officer to give consideration or to act
regarding a Government contract on any basis other than the merits of the matter.

52.203-6 RESTRICTIONS ON SUBCONTRACTOR SALES TO THE GOVERNMENT
(JUL 1995)

(@) Except as provided in (b) below, the Contractor shall not enter into any agreement
with an actual or prospective subcontractor, nor otherwise act in any manner,
which has or may have the effect of restricting sales by such subcontractors
directly to the Government of any item or process (including computer software)
made or furnished by the subcontractor under this contract or under any follow-on
production contract.

(b)  The prohibition in (a) above does not preclude the Contractor from asserting rights
that are otherwise authorized by law or regulation.

(c) The Contractor agrees to incorporate the substance of this clause, including this
paragraph (c), in all subcontracts under this contract which exceed $100,000.

52.203-7 ANTI-KICKBACK PROCEDURES (JUL 1995)

(@ Definitions.

"Kickback," as used in this clause, means any money, fee, commission, credit, gift,
gratuity, thing of value, or compensation of any kind which is provided, directly or
indirectly, to any prime Contractor, prime Contractor employee, subcontractor, or
subcontractor employee for the purpose of improperly obtaining or rewarding
favorable treatment in connection with a prime contract or in connection with a
subcontract relating to a prime contract.

"Person," as used in this clause, means a corporation, partnership, business
association of any kind, trust, joint-stock company, or individual.

"Prime contract,” as used in this clause, means a contract or contractual action
entered into by the United States for the purpose of obtaining supplies, materials,
equipment, or services of any kind.



(b)

(c)

"Prime Contractor" as used in this clause, means a person who has entered into a
prime contract with the United States.

"Prime Contractor employee," as used in this clause, means any officer, partner,
employee, or agent of a prime Contractor.

"Subcontract,” as used in this clause, means a contract or contractual action
entered into by a prime Contractor or subcontractor for the purpose of obtaining
supplies, materials, equipment, or services of any kind under a prime contract.

"Subcontractor," as used in this clause, (1) means any person, other than the prime
Contractor, who offers to furnish or furnishes any supplies, materials, equipment, or
services of any kind under a prime contract or a subcontract entered into in
connection with such prime contract, and (2) includes any person who offers to
furnish or furnishes general supplies to the prime Contractor or a higher tier
subcontractor.

"Subcontractor employee," as used in this clause, means any officer, partner,
employee, or agent of a subcontractor.

The Anti-Kickback Act of 1986 (41 U.S.C. 51-58) (the Act), prohibits any person
from—

(1) Providing or attempting to provide or offering to provide any kickback;
(2) Soliciting, accepting, or attempting to accept any kickback; or

(3) Including, directly or indirectly, the amount of any kickback in the contract
price charged by a prime Contractor to the United States or in the contract
price charged by a subcontractor to a prime Contractor or higher tier
subcontractor.

@ The Contractor shall have in place and follow reasonable procedures
designed to prevent and detect possible violations described in paragraph (b)
of this clause in its own operations and direct business relationships.

(2) When the Contractor has reasonable grounds to believe that a violation
described in paragraph (b) of this clause may have occurred, the Contractor
shall promptly report in writing the possible violation. Such reports shall be
made to the inspector general of the contracting agency, the head of the
contracting agency if the agency does not have an inspector general, or the
Department of Justice.

(3) The Contractor shall cooperate fully with any Federal agency investigating a
possible violation described in paragraph (b) of this clause.

(4) The Contracting Officer may (i) offset the amount of the kickback against any
monies owed by the United States under the prime contract and/or (ii) direct
that the Prime Contractor withhold from sums owed the subcontractor under
the prime contract the amount of the kickback. The Contracting Officer may
order that monies withheld under subdivision (c)(4)(ii) of this clause be paid
over to the Government unless the Government has already offset those
monies under subdivision (c)(4)(i) of this clause. In either case, the Prime
Contractor shall notify the Contracting Officer when the monies are withheld.



(5) The Contractor agrees to incorporate the substance of this clause, including
this subparagraph (c)(5) but excepting subparagraph (c)(1), in all
subcontracts under this contract which exceed $100,000.

1.6 52.203-8 CANCELLATION, RESCISSION, AND RECOVERY OF FUNDS FOR
ILLEGAL OR IMPROPER ACTIVITY (JAN 1997)

(@ If the Government receives information that a contractor or a person has engaged
in conduct constituting a violation of subsection (a), (b), (c), or (d) of Section 27 of
the Office of Federal Procurement Policy Act (41 U.S.C. 423) (the Act), as
amended by section 4304 of the 1996 National Defense Authorization Act for Fiscal
Year 1996 (Pub. L. 104-106), the Government may—

(1) Cancel the solicitation, if the contract has not yet been awarded or issued; or
(2) Rescind the contract with respect to which—

0] The Contractor or someone acting for the Contractor has been convicted
for an offense where the conduct constitutes a violation of subsection 27
(a) or (b) of the Act for the purpose of either—

(A) Exchanging the information covered by such subsections for
anything of value; or

(B) Obtaining or giving anyone a competitive advantage in the award of
a Federal agency procurement contract; or

(i)  The head of the contracting activity has determined, based upon a
preponderance of the evidence, that the Contractor or someone acting for
the Contractor has engaged in conduct constituting an offense punishable
under subsections 27(e)(1) of the Act.

(b) If the Government rescinds the contract under paragraph (a) of this clause, the
Government is entitled to recover, in addition to any penalty prescribed by law, the
amount expended under the contract.

(c) The rights and remedies of the Government specified herein are not exclusive, and
are in addition to any other rights and remedies provided by law, regulation, or
under this contract.

1.7 52.215-19 NOTIFICATION OF OWNERSHIP CHANGES (OCT 1997)
(@ The Contractor shall make the following notifications in writing:

(1) When the Contractor becomes aware that a change in its ownership has
occurred, or is certain to occur, that could result in changes in the valuation of
its capitalized assets in the accounting records, the Contractor shall notify the
Administrative Contracting Officer (ACO) within 30 days.

(2) The Contractor shall also notify the ACO within 30 days whenever changes to



asset valuations or any other cost changes have occurred or are certain to
occur as a result of a change in ownership.

(b) The Contractor shall--

(1) Maintain current, accurate, and complete inventory records of assets and their
costs;

(2) Provide the ACO or designated representative ready access to the records
upon request;

(3) Ensure that all individual and grouped assets, their capitalized values,
accumulated depreciation or amortization, and remaining useful lives are
identified accurately before and after each of the Contractor's ownership
changes; and

(4) Retain and continue to maintain depreciation and amortization schedules
based on the asset records maintained before each Contractor ownership
change.

(c) The Contractor shall include the substance of this clause in all subcontracts under
this contract that meet the applicability requirement of FAR 15.408(Kk).

1.8 52.215-21 REQUIREMENTS FOR COST OR PRICING DATA OR INFORMATION
OTHER THAN COST OR PRICING DATA--MODIFICATIONS (OCT 1997)

(@) Exceptions from cost or pricing data. (1) In lieu of submitting cost or pricing data for
modifications under this contract, for price adjustments expected to exceed the
threshold set forth at FAR 15.403-4 on the date of the agreement on price or the
date of the award, whichever is later, the Contractor may submit a written request
for exception by submitting the information described in the following
subparagraphs. The Contracting Officer may require additional supporting
information, but only to the extent necessary to determine whether an exception
should be granted, and whether the price is fair and reasonable--

() Identification of the law or regulation establishing the price offered. If the
price is controlled under law by periodic rulings, reviews, or similar
actions of a governmental body, attach a copy of the controlling
document, unless it was previously submitted to the contracting office.

(i)  Information on modifications of contracts or subcontracts for commercial
items. (A) If--

(1) The original contract or subcontract was granted an exception
from cost or pricing data requirements because the price
agreed upon was based on adequate price competition or
prices set by law or regulation, or was a contract or subcontract
for the acquisition of a commercial item; and

(2) The modification (to the contract or subcontract) is not
exempted based on one of these exceptions, then the



Contractor may provide information to establish that the
modification would not change the contract or subcontract from
a contract or subcontract for the acquisition of a commercial
item to a contract or subcontract for the acquisition of an item
other than a commercial item.

(B) For a commercial item exception, the Contractor shall provide, at a
minimum, information on prices at which the same item or similar
items have previously been sold that is adequate for evaluating the
reasonableness of the price of the modification. Such information
may include--

(1) For catalog items, a copy of or identification of the catalog and
its date, or the appropriate pages for the offered items, or a
statement that the catalog is on file in the buying office to which
the proposal is being submitted. Provide a copy or describe
current discount policies and price lists (published or
unpublished), e.g., wholesale, original equipment manufacturer,
or reseller. Also explain the basis of each offered price and its
relationship to the established catalog price, including how the
proposed price relates to the price of recent sales in quantities
similar to the proposed quantities.

(2) For market-priced items, the source and date or period of the
market quotation or other basis for market price, the base
amount, and applicable discounts. In addition, describe the
nature of the market.

(3) For items included on an active Federal Supply Service Multiple
Award Schedule contract, proof that an exception has been
granted for the schedule item.

(C) The Contractor grants the Contracting Officer or an authorized representative
the right to examine, at any time before award, books, records, documents, or
other directly pertinent records to verify any request for an exception under this
clause, and the reasonableness of price. For items priced using catalog or
market prices, or law or regulation, access does not extend to cost or profit
information or other data relevant solely to the Contractor's determination of the
prices to be offered in the catalog or marketplace.

(b) Requirements for cost or pricing data. If the Contractor is not granted an exception
from the requirement to submit cost or pricing data, the following applies:

(1) The Contractor shall submit cost or pricing data and supporting attachments in
accordance with Table 15-2 of FAR 15.408.

(2) As soon as practicable after agreement on price, but before award (except for
unpriced actions), the Contractor shall submit a Certificate of Current Cost or
Pricing Data, as prescribed by FAR 15.406-2.

10



1.9 52.222-35 AFFIRMATIVE ACTION FOR DISABLED VETERANS AND VETERANS OF
THE VIETNAM ERA (APR 1998) AS MODIFIED BY DOE HQ 99-03 (MAY 1999)

@)

(b)

Definitions. As used in this clause--

"All employment openings"” includes all positions except executive and top
management, those positions that will be filled from within the contractor's
organization, and positions lasting 3 days or less. This term includes full-time
employment, temporary employment of more than 3 days' duration, and part-time
employment.

"Appropriate office of the State employment service system,"” means the local office
of the Federal-State national system of public employment offices with assigned
responsibility to serve the area where the employment opening is to be filled,
including the District of Columbia, Guam, the Commonwealth of Puerto Rico, and
the Virgin Islands.

"Positions that will be filled from within the Contractor's organization” means
employment openings for which no consideration will be given to persons outside
the Contractor's organization (including any affiliates, subsidiaries, and parent
companies) and includes any openings that the Contractor proposes to fill from
regularly established "recall" lists. The exception does not apply to a particular
opening once an employer decides to consider applicants outside of its
organization.

"Veteran of the Vietham era means a person who--

(1) Served on active duty for a period of more than 180 days, any part of which
occurred between August 5, 1964, and May 7, 1975, and was discharged or
released therefrom with other than a dishonorable discharge; or

(2) Was discharged or released from active duty for a service-connected disability if

any part of such active duty was performed between August 5, 1964 and May 7,
1975.

General. (1) Regarding any position for which the employee or applicant for
employment is qualified, the Contractor shall not discriminate against the individual
because the individual is a disabled veteran or a veteran of the Vietham era. The
Contractor agrees to take affirmative action to employ, advance in employment, and
otherwise treat qualified disabled veterans and veterans of the Vietnam era without
discrimination based upon their disability or veterans' status in all employment
practices such as --

0) Employment;
(i) Upgrading;
(iii) Demoation or transfer;

(iv) Recruitment;

11



(V) Advertising;

(vi) Layoff or termination;

(vii)  Rates of pay or other forms of compensation; and
(viii)  Selection for training, including apprenticeship.

(2) The Contractor agrees to comply with the rules, regulations, and relevant
orders of the Secretary of Labor (Secretary) issued under the Vietnam Era
Veterans' Readjustment Assistance Act of 1972 (the Act), as amended.

(c) Listing openings. (1) The Contractor agrees to list all employment openings existing
at contract award or occurring during contract performance, at an appropriate office
of the State employment service system in the locality where the opening occurs.
These openings include those occurring at any Contractor facility, including one not
connected with performing this contract. An independent corporate affiliate is
exempt from this requirement.

(2) State and local government agencies holding Federal contracts of $25,000 or
more shall also list all employment openings with the appropriate office of the
State employment service.

(3) The listing of employment openings with the State employment service system
is required at least concurrently with using any other recruitment source or
effort and involves the obligations of placing a bona fide job order, including
accepting referrals of veterans and nonveterans. This listing does not require
hiring any particular job applicant or hiring from any particular group of job
applicants and is not intended to relieve the Contractor from any requirements
of Executive orders or regulations concerning nondiscrimination in
employment.

(4) Whenever the Contractor becomes contractually bound to the listing terms of
this clause, it shall advise the State employment service system, in each State
where it has establishments, of the name and location of each hiring location in
the State. As long as the Contractor is contractually bound to these terms and
has so advised the State system, it need not advise the State system of
subsequent contracts. The Contractor may advise the State system when it is
no longer bound by this contract clause.

(d) Applicability. (1) This clause does not apply to the listing of employment openings
that occur and are filled outside the 50 States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam, and the Virgin Islands.

(2) The terms of paragraph (c) above of this clause do not apply to openings that
the Contractor proposes to fill from within its own organization or under a
customary and traditional employer-union hiring arrangement. This exclusion
does not apply to a particular opening once an employer decides to consider
applicants outside of its own organization or employer-union arrangement for
that opening.

(e) Postings. (1) The Contractor agrees to post employment notices stating



)

(9)

() The Contractor's obligation under the law to take affirmative action to employ
and advance in employment qualified disabled veterans and veterans of the
Vietnam era, and

(i) The rights of applicants and employees.

(2) These notices shall be posted in conspicuous places that are available to
employees and applicants for employment. They shall be in a form prescribed
by the Deputy Assistant Secretary for Federal Contract Compliance Programs,
Department of Labor (Deputy Assistant Secretary), and provided by or through
the Contracting Officer.

(3) The Contractor shall notify each labor union or representative of workers with
which it has a collective bargaining agreement or other contract understanding,
that the Contractor is bound by the terms of the Act, and is committed to take
affirmative action to employ, and advance in employment, qualified disabled
veterans and veterans of the Vietnam era.

Noncompliance. If the Contractor does not comply with the requirements of this
clause, appropriate actions may be taken under the rules, regulations, and relevant
orders of the Secretary issued pursuant to the Act.

Subcontracts. The Contractor shall include the terms of this clause in every
subcontract or purchase order of $25,000 or more unless exempted by rules,
regulations, or orders of the Secretary. The Contractor shall act as specified by the
Deputy Assistant Secretary to enforce the terms, including action for
noncompliance.

1.10 52.222-36 AFFIRMATIVE ACTION FOR WORKERS WITH DISABILITIES (JUN 1998)

@ General.

@

Regarding any position for which the employee or applicant for employment is
qualified, the Contractor shall not discriminate against any employee or applicant
because of physical or mental disability. The Contractor agrees to take
affirmative action to employ, advance in employment, and otherwise treat
qualified individuals with disabilities without discrimination based upon their
physical or mental disability in all employment practices such as-

0] Recruitment, advertising, and job application procedures;

(i) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff,
termination, right of return from layoff, and rehiring;

(i) Rates of pay or any other form of compensation and changes in
compensation;
(iv) Job assignments, job classifications, organizational structures, position

descriptions, lines of progression, and seniority lists;

13



(b)

(c)

(@)

v) Leaves of absence, sick leave, or any other leave;

(vi) Fringe benefits available by virtue of employment, whether or not
administered by the Contractor.

(vii) Selection and financial support for training, including apprenticeships,
professional meetings, conferences, and other related activities, and
selection for leaves of absence to pursue training;

(viii) Activities sponsored by the Contractor, including social or recreational
programs; and

(ix) Any other term, condition, or privilege of employment.

) The Contractor agrees to comply with the rules, regulations, and relevant orders
of the Secretary of Labor (Secretary) issued under the Rehabilitation Act of 1973
(29 U.S.C. 793) (the Act), as amended.

Postings.

@ The Contractor agrees to post employment notices stating —

(i) The Contractor's obligation under the law to take affirmative action to employ
and advance in employment qualified individuals with disabilities; and

(i) The rights of applicants and employees.

2 These notices shall be posted in conspicuous places that are available to
employees and applicants for employment. The Contractor shall ensure that
applicants and employees with disabilities are informed of the contents of the
notice (e.g., the Contractor may have the notice read to a visually disabled
individual, or may lower the posted notice so that it might be read by a person in
a wheelchair). The notices shall be in a form prescribed by the Deputy Assistant
Secretary for Federal Contract Compliance of the U.S. Department of Labor
(Deputy Assistant Secretary) and shall be provided by or through the Contracting
Officer.

3 The Contractor shall notify each labor union or representative of workers with
which it has a collective bargaining agreement or other contract understanding,
that the Contractor is bound by the terms of Section 503 of the Act and is
committed to take affirmative action to employ, and advance in employment,
qualified individuals with physical or mental disabilities.

Noncompliance. If the Contractor does not comply with the requirements of this clause,
appropriate actions may be taken under the rules, regulations, and relevant orders of the
Secretary issued pursuant to the Act.

Subcontracts. The Contractor shall include the terms of this clause in every subcontract
or purchase order in excess of $10,000 unless exempted by rules, regulations, or orders
of the Secretary. The Contractor shall act as specified by the Deputy Assistant Secretary
to enforce the terms, including action for noncompliance.

14



.11 52.223-7 NOTICE OF RADIOACTIVE MATERIALS (JAN 1997)

@)

(b)

(c)

(@)

The Contractor shall notify the Contracting Officer or designee, in writing, sixty days
prior to the delivery of, or prior to completion of any servicing required by this
contract of, items containing either (1) radioactive material requiring specific
licensing under the regulations issued pursuant to the Atomic Energy Act of 1954,
as amended, as set forth in Title 10 of the Code of Federal Regulations, in effect on
the date of this contract, or (2) other radioactive material not requiring specific
licensing in which the specific activity is greater than 0.002 microcuries per gram or
the activity per item equals or exceeds 0.01 microcuries. Such notice shall specify
the part or parts of the items which contain radioactive materials, a description of the
materials, the name and activity of the isotope, the manufacturer of the materials,
and any other information known to the Contractor which will put users of the items
on notice as to the hazards involved (OMB No. 9000-0107).

If there has been no change affecting the quantity of activity, or the characteristics
and composition of the radioactive material from deliveries under this contract or
prior contracts, the Contractor may request that the Contracting Officer or designee
waive the notice requirement in paragraph (a) of this clause. Any such request shall-

(1) Be submitted in writing;

(2) State that the quantity of activity, characteristics, and composition of the
radioactive material have not changed; and

(3) Cite the contract number on which the prior notification was submitted and the
contracting office to which it was submitted.

All items, parts, or subassemblies which contain radioactive materials in which the
specific activity is greater than 0.002 microcuries per gram or activity per item
equals or exceeds 0.01 microcuries, and all containers in which such items, parts or
subassemblies are delivered to the Government shall be clearly marked and labeled
as required by the latest revision of MIL-STD 129 in effect on the date of the
contract.

This clause, including this paragraph (d), shall be inserted in all subcontracts for
radioactive materials meeting the criteria in paragraph (a) of this clause.

.12 52.223-9 ESTIMATE OF PERCENTAGE OF RECOVERED MATERIAL CONTENT FOR
EPA-DESIGNATED PRODUCTS (AUG 2000)

@

Definitions. As used in this clause--

"Postconsumer material® means a material or finished product that has served its
intended use and has been discarded for disposal or recovery, having completed its
life as a consumer item. Postconsumer material is a part of the broader category of
"recovered material."

"Recovered material* means waste materials and by-products recovered or diverted
from solid waste, but the term does not include those materials and by-products
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generated from, and commonly reused within, an original manufacturing process.

(b) The Contractor, on completion of this contract, shall--

(1) Estimate the percentage of the total recovered material used in contract
performance, including, if applicable, the percentage of postconsumer material
content; and

(2) Submit this estimate to: Contracting Officer's Representative.

1.13 52.227-14 RIGHTS IN DATA--GENERAL (JUN 1987) (as modified by DEAR 927.409)

(a) Definitions.

(1) Computer data bases, as used in this clause, means a collection of data in a
form capable of, and for the purpose of, being stored in, processed, and operated
on by a computer. The term does not include computer software.

(2) Computer software, as used in this clause, means (i) computer programs which
are data comprising a series of instructions, rules, routines, or statements,
regardless of the media in which recorded, that allow or cause a computer to
perform a specific operation or series of operations and (ii) data comprising source
code listings, design details, algorithms, processes, flow charts, formulae, and
related material that would enable the computer program to be produced, created,
or compiled. The term does not include computer databases.

(3) Data, as used in this clause, means recorded information, regardless of form or
the media on which it may be recorded. The term includes technical data and
computer software. For the purposes of this clause, the term does not include data
incidental to the administration of this contract, such as financial, administrative,
cost and pricing, or management information.

(4) Form, fit, and function data, as used in this clause, means data relating to items,
components, or processes that are sufficient to enable physical and functional
interchangeability, as well as data identifying source, size, configuration, mating,
and attachment characteristics, functional characteristics, and performance
requirements; except that for computer software it means data identifying source,
functional characteristics, and performance requirements but specifically excludes
the source code, algorithm, process, formulae, and flow charts of the software.

(5) Limited rights data, as used in this clause, means data, other than computer
software, developed at private expense that embody trade secrets or are
commercial or financial and confidential or privileged. The Government's rights
to use, duplicate, or disclose limited rights data are as set forth in the Limited
Rights Notice of subparagraph (g)(2) of this section if included in this clause.

(6) Restricted computer software, as used in this clause, means computer software
developed at private expense and that is a trade secret; is commercial or
financial and is confidential or privileged; or is published copyrighted computer
software, including minor modifications of any such computer software. The
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Government's rights to use, duplicate, or disclose restricted computer software
are as set forth in the Restricted Rights Notice of subparagraph (g)(3) of this
section if included in this clause.

(7) Technical data, as used in this clause, means recorded data, regardless of form
or characteristic, that are of a scientific or technical nature. Technical data does not
include computer software, but does include manuals and instructional materials
and technical

data formatted as a computer database.

(8) Unlimited rights, as used in this clause, means the rights of the Government to
use, disclose, reproduce, prepare derivative works, distribute copies to the public,
including by electronic means, and perform publicly and display publicly, in any
manner, including by electronic means, and for any purpose whatsoever, and to
have or permit others to do so.

(b) Allocation of rights. (1) Except as provided in paragraph (c) of this clause regarding
copyright, the Government shall have unlimited rights in--
0) Data first produced in the performance of this contract.

(i)  Form, fit, and function data delivered under this contract.

(i) Data delivered under this contract (except for restricted computer
software) that constitute manuals or instructional and training material
for installation, operation, or routine maintenance and repair of items,
components, or processes delivered or furnished for use under this
contract; and

(iv)  All other data delivered under this contract unless provided otherwise
for limited rights data or restricted computer software in accordance with
paragraph (g) of this clause.

(2) The Contractor shall have the right to--

0) Use, release to others, reproduce, distribute, or publish any data first
produced or specifically used by the Contractor in the performance of
this contract, unless provided otherwise in paragraph (d) of this
contract.

(i)  Protect from unauthorized disclosure and use those data which are
limited rights data or restricted computer software to the extent provided
in paragraph (g) of this clause;

(i)  Substantiate use of, add or correct limited rights, restricted rights, or
copyright notices and to take other appropriate action, in accordance
with paragraphs (e) and (f) of this clause; and

(v)  Establish claim to copyright subsisting in data first produced in the
performance of this contract to the extent provided in subparagraph
(c)(1) of this clause.

(c) Copyright. (1) Data first produced in the performance of this contract. Unless
provided otherwise in paragraph (d) of this clause, the Contractor may establish,
without prior approval of the Contracting officer, claim to copyright subsisting in
scientific and technical articles based on or containing data first produced in the
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performance of this contract and published in academic, technical or professional
journals, symposia proceedings or similar works. The prior, express written
permission of the Contracting Officer is required to establish claim to copyright
subsisting in all other data first produced in the performance of this contract. When
claim to copyright is made, the Contractor shall affix the applicable copyright notices
of 17 U.S.C. 401 or 402 and acknowledgment of Government sponsorship
(including contract number) to the data when such data are delivered to the
Government, as well as when the data are published or deposited for registration as
a published work in the U.S. Copyright Office. For data other than computer
software the Contractor grants to the Government, and others acting on its behalf, a
paid-up, nonexclusive, irrevocable, worldwide license in such copyrighted data to
reproduce, prepare derivative works, distribute copies to the public, and perform
publicly and display publicly, by or on behalf of the Government. For computer
software, the Contractor grants the Government and others acting in its behalf, a
paid-up, nonexclusive, irrevocable, worldwide license in such copyrighted computer
software to reproduce, prepare derivative works, and perform publicly and display
publicly by or on behalf of the Government.

(2) Data not first produced in the performance of this contract. The Contractor
shall not, without prior written permission of the Contracting Officer, incorporate
in data delivered under this contract any data not first produced in the
performance of this contract and which contains the copyright notice of 17
U.S.C. 401 or 402, unless the Contractor identifies such data and grants to the
Government, or acquires on its behalf, a license of the same scope as set forth
in subparagraph (c)(1) of this clause; provided, however, that if such data are
computer software the Government shall acquire a copyright license as set
forth in subparagraph (g)(3) of this clause if included in this contract or as
otherwise may be provided in a collateral agreement incorporated in or made
part of this contract.

(3) Removal of copyright notices. The Government agrees not to remove any
copyright notices placed on data pursuant to this paragraph (c) and to include
such notices on all reproductions of the data.

(d) Release, publication and use of data. (1) The Contractor shall have the right to use,
release to others, reproduce, distribute, or publish any data first produced or
specifically used by the Contractor in the performance of this contract, except to the
extent such data may be subject to the Federal export control or national security
laws or regulations, or unless otherwise provided in this paragraph of this clause or
expressly set forth in this contract.

(2) The Contractor agrees that to the extent it receives or is given access to data
necessary for the performance of this contract which contain restrictive markings,
the Contractor shall treat the data in accordance with such markings unless
otherwise specifically authorized in writing by the Contracting Officer.

(3) The Contractor agrees not to assert copyright in computer software first
produced in the performance of this contract without prior written permission of the
DOE Patent Counsel assisting the contracting activity. When such permission is
granted, the Patent Counsel shall specify appropriate terms, conditions, and
submission requirements to assure utilization, dissemination, and commercialization
of the data. The Contractor, when requested, shall promptly deliver to Patent
Counsel a duly executed and approved instrument fully confirmatory of all rights to
which the Government is entitled.

(e) Unauthorized marking of data. (1) Notwithstanding any other provisions of this
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contract concerning inspection or acceptance, if any data delivered under this
contract are marked with the notice specified in subparagraph (g)(2) or (g)(3) of this
clause and use of such is not authorized by this clause, or if such data bears any
other restrictive or limiting markings not authorized by this contract, the Contracting
Officer may at any time either return the data to the Contractor, or cancel or ignore
the markings. However, the following procedures shall apply prior to canceling or
ignoring the markings.

0) The Contracting Officer shall make written inquiry to the Contractor
affording the Contractor 30 days from receipt of the inquiry to provide
written justification to substantiate the propriety of the markings;

(i)  If the Contractor fails to respond or fails to provide written justification to
substantiate the propriety of the markings within the 30-day period (or a
longer time not exceeding 90 days approved in writing by the
Contracting Officer for good cause shown), the Government shall have
the right to cancel or ignore the markings at any time after said period
and the data will no longer be made subject to any disclosure
prohibition.

(iii)  If the Contractor provides written justification to substantiate the
propriety of the markings within the period set in subdivision (e)(1)(i) of
this clause, the Contracting Officer shall consider such written
justification and determine whether or not the markings are to be
canceled or ignored. If the Contracting Officer determines that the
markings are authorized, the Contractor shall be so notified in writing. If
the Contracting Officer determines, with concurrence of the head of the
contracting activity, that the markings are not authorized, the
Contracting Officer shall furnish the Contractor a written determination,
which determination shall become the final agency decision regarding
the appropriateness of the markings unless the Contractor files suit in a
court of competent jurisdiction within 90 days of receipt of the
Contracting Officer's decision. The Government shall continue to abide
by the markings under this subdivision (e)(1)(iii) until final resolution of
the matter either by the Contracting Officer's determination becoming
final (in which instance the Government shall thereafter have the right to
cancel or ignore the markings at any time and the data will no longer be
made subject to any disclosure prohibitions), or by final disposition of
the matter by court decision if suit is filed.

(2) The time limits in the procedures set forth in subparagraph (e)(1) of this clause
may be modified in accordance with agency regulations implementing the
Freedom of Information Act (5 U.S.C. 552) if necessary to respond to a request
thereunder.

(3) This paragraph (e) does not apply if this contract is for a major system or for
support of a major system by a civilian agency other than NASA and the U.S.
Coast Guard agency subject to the provisions of Title Ill of the Federal Property
and Administrative Services Act of 1949.

(4) Except to the extent the Government's action occurs as the result of final
disposition of the matter by a court of competent jurisdiction, the Contractor is
not precluded by this paragraph (e) from bringing a claim under the Contract
Disputes Act, including pursuant to the Disputes clause of this contract, as
applicable, that may arise as the result of the Government removing or ignoring
authorized markings on data delivered under this contract.
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(f) Omitted or incorrect markings.

@)

@

Data delivered to the Government without either the limited rights or restricted
rights notice as authorized by paragraph (g) of this clause, or the copyright
notice required by paragraph (c) of this clause, shall be deemed to have been
furnished with unlimited rights, and the Government assumes no liability for the
disclosure, use, or reproduction of such data. However, to the extent the data
has not been disclosed 